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Abstract: The central theme of this paper is the victimological perspective
on the protection of victims of criminal offenses in Bosnia and Herzegovina.
This issue is important due to the increasing number of victims of the most se-
rious crimes, making it particularly relevant given the exceptionally high lev-
el of social danger of this category of criminal activities and numerous conse-
quences they leave on the victims. Moreover, the attitude of the relevant entities
regarding crime victims in general, is that it is not only a problem of a single
country, but a universal problem. As a result, it is necessary for the internation-
al community as a whole to take measures aimed at more regularly adequately
regulating their criminal-law status, and ensuring their proper legal protection.
This would also help to prevent, as much as possible, both their stimagtization
and re-victimization.

In the first part of the paper, the right to a fair trial and the imbalance be-
tween the rights of the accused and the rights of crime victims are analyzed to
determine whether the functioning of repressive authorities in Bosnia and Her-
zegovina reflects the rule of law . The data confirm that justice is more effec-
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tively served when victims have sufficient information about the criminal jus-
tice system and the resources available to them.

The second part of the paper presents data related to the minimum standards
set out in Directive 2012/29/EU of 2012 on the support and protection of crime
victims. This Directive ensures that persons who have become victims of crime
are recognized and treated with respect, aiming to place victims at the center of
the criminal justice system and strengthen their rights. In this way, every victim
could rely on having the same rights, regardless of where the criminal offense
was committed, their citizenship or residence status. This Directive establishes
a set of mandatory standards for the states that ratified it with the aim of im-
proving the position of crime victims within criminal proceedings. In this con-
text, special emphasis is placed on de lege ferenda measures concerning the
reform of the victim protection system in Bosnia and Herzegovina.

Key words: victim, Directive, criminal offense, access to justice, fair trial.

1. INTRODUCTION

Victims of crime Bosnia and Herzegovina face marginalization and second-
ary victimization because the legislator did not define victims and the rights
of victims of criminal offenses.’ The Constitution of Bosnia and Herzegovina
does not ensure the right of these victims to state protection. However, under
Article 3 ,,Catalogue of Rights* of the Constitution of Bosnia and Herzegovina
(Annex IV to the General Framework Agreement for Peace in Bosnia and Her-
zegovina), several fundamental rights are guaranteed to all individuals within
its territory, which include the right to protection of life, the right to protection
from torture or inhuman and degrading treatment or punishment, the right to a
fair trial in civil and criminal matters as well as rights related to criminal pro-
ceedings, and the right to private and family life, home and correspondence.
In addition, the European Convention for the Protection of Human Rights and
Fundamental Freedoms (the Convention), which is directly applicable in Bos-
nia and Herzegovina, guarantees in its Article 6 the right to legal security and
a sense of justice for crime victims, as well as the right to a fair trial including
access to justice.

In relation to crime victims, risk assessments should be a fundamental and
appropriate practice, because when the offenders are released, it is expected
that there will be an effective risk, which is why management planning is es-

3See Andrew Nash, “Victims by Definition”, 85 Wash. (U. L. Rev., 2008), 1419- 1461 Available at: https://
openscholarship.wustl.edu/law_lawreview/vol85/iss6/5, 10.7.2024.
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sential to protect both past and/or potential victims.* Thus, meeting the inter-
ests and needs of the victim, along with fair treatment of both the victims and
the accused, is one of the most important goals of the judicial system, which
the judiciary in BiH (as evidenced by the cases of Memi¢, Dragicevi¢, Leotar,
Ugljanin and others) has so far failed to achieve.

The experience of the most developed democracies shows that merely rec-
ognizing and defining a victim in law is not sufficient. Instead, a comprehensive
set of rights must be guaranteed through criminal legislation or a special law in
accordance with the United Nations’ 1985 Declaration on the Basic Principles
of Justice for Victims of Crime and Abuse of Power. It is the state’s obligation
to ensure that victims can fully exercise their legally prescribed rights, both
through the work of state and public services, and by establishing special de-
partments for the protection of crime victims and dedicated services designed
to meet their needs in accordance with the law. Some countries have incorpo-
rated the philosophy of victims’ rights into laws, mandating specific rights to
protection, notification, and reparation for victims. Others have even introduced
constitutional amendments to safeguard these rights, as seen in California.’

The Rome Statute of the International Criminal Court (ICC) affirmative-
ly and explicitly recognizes the victims’ rights to participate in proceedings by
presenting their ,,views and concerns®. It also ensures their right to seek rep-
arations, which led to the establishment of the Trust Fund for Victims (Trust
Fund) for this purpose.®

Without ignoring the differences between various international documents
of'this kind, there is broad consensus on the fundamental core of victims’ rights
within the criminal justice system.” This agreement is further reflected in the
4Meeting the needs of victims in the criminal justice system. A consolidated report by the criminal justice
inspectorates, 2015, 7. Available at: www.justiceinspectorates.gov.uk/cjji, 9.5.2024.

SKristen M. Zgoba & Meghan M. Mitchell, “The effectiveness of Sex Offender Registration and Notifica-
tion: A meta-analysis of 25 years of findings*, Journal of Experimental Criminology, volume 19 (2021):
71-96; https://doi.org/10.1007/s11292-021-09480-z, 7.5.2024.

¢ Enhancing Victims " Rights Before the ICC, Paris: FIDH - International Federation for Human Rights,
The John D., Catherine T. MacArthur Foundation, November 2013, 4. Available at: fidh victim sright-
s621anov2013 ld. pdf, 14.5.2024.

7See Miodrag Simovi¢, Alija Ramljak, Viktimologija, 3. izdanje (Pravni fakultet u Bihacu, 2011), 17-18;
Miodrag Simovi¢ et.al., Kriticka viktimologija o Zrtvi, mitu i korupciji (Laktasi - Banja Luka, Grafomark,
2021), 9-56; Miodrag Simovi¢ et.al., Viktimologija o Zrtvama prirodnih katastrofa i zastiti Zivotne sredine
u Bosni i Hercegovini (Grafomark, Laktasi - Banja Luka, 2021), 456-469; Marina, M. Simovi¢, Vladimir
M. Simovi¢, Zrtve krivicnih djela i krivicnopravni instrumenti zastite (Laktadi — Banja, Grafomark, 2021),
11-25; Milan Skuli¢, Polozaj Zrtve krivicnog dela/osteéenog krivicnim delom u krivicnopravnom sistemu
Srbije, aktuelno stanje, potrebne i moguce promene-normativna analiza (Beograd: Pravni fakultet Uni-
verziteta u Beogradu, 2015), 2-68; Vanja Bajovié, ,,O polozaju ostecenog u kriviénom postupku®, Pravni
zivot, 9 (2018): 543-562; Jasminka Mujezinovié¢, Ivanka Markovi¢, Selma Begi¢, Krivicno-pravna zasti-
ta, pravni i socijalni polozaj zrtava seksualnog nasilja u Bosni i Hercegovini: osnovna studija, (Bijelji-
na, Sarajevo: Fondacija «Lara», Fondacija lokalne demokratije, 2021), 7-186; Milijana Buha, ,,Nacela
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more recent Statement on the Rights of Victims in the Criminal Justice Process,
issued in 1995 by the European Forum for Victim Mediation.?

2. PURPOSE, DESIGN/METHODS/APPROACH

This paper aims to highlight the most significant problems identified in har-
monizing Bosnia and Herzegovina’s criminal legislation of with the European
Union law, particularly in ensuring victims’ rights and preventing secondary and
tertiary victimization. The objective is to examine and present various forms
of secondary victimization under existing legal provisions, as well as through
the functioning of institutional mechanisms designed to protect not only vic-
tim’s rights, but also the broader human rights of all the citizens of Bosnia and
Herzegovina.

By addressing issues related to the “right to a fair trial”, the paper seeks to
propose amendments to the relevant provisions of de lege lata and advocation
for the adoption of special laws. To achieve this, a combination of general and
specialized scientific methods are employed, with particular emphasis on con-
tent analysis, the analytical-synthetic method, abstraction and concretization,
and the observation method.

3. THE RIGHT TO FAIR PROCEEDINGS AND THE BALANCE
BETWEEN THE RIGHTS OF THE ACCUSED AND VICTIMS

The concepts of ,,legal certainty and ,,proper functioning of the judicia-
ry“ represent two central elements for distinguishing excessive formalism and
reasonable application of procedural rules.” Under the Convention of Human
Rights, the European Court of Human Rights (ECHR) is responsible for assess-
ing whether the proceedings as a whole were fair, including the manner in which
the evidence was presented (Elsholz v. Germany'®, paragraph 66). Therefore, it

kriviénog gonjenja prema Zakonu o kriviénom postupku Republike Srpske iz 2021. godine®, Zurnal za
bezb(j)ednost i kriminalistiku, 3, 1 (2021): 29-41.

8 Marc M. Groenhuijsen, “Victim’s rights in the criminal justice system: A call for more comprehensive
implementation theory”, (1999), 3. In Jan van Dijk, R.G.H. van Kaam, Jo-Anne Wemmers (Eds.), Caring
for crime victims: selected proceedings of the Ninth International Symposium on Victimology (85-114).
Criminal Justice Press.

°Edna Erez et al, ,,Outsiders Inside: Victim Management in an Era of Participatory Reforms®, Interna-
tional Review of Victimology, 20(1)(2014), 169; Fattah, Ezzat, ,,Victimology: Past, Present and Future*,
Criminologie, 33(1)(2000), 17-46. Available at: https://doi.org/10.7202/004720ar, 29.5.2024

10 Application no. 25735/94, 13 July 2000, ECHR.
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must be determined whether the evidence was presented in a way that guaran-
tees a fair trial (Bliicher v. Czech Republic'', paragraph 65).

The perpetrator of a crime should be legally required to pay restitution to the
victim. There are two primary models for this: The partie civile model, where
the victim files a civil lawsuit for claim compensation for damages. Another
model is a compensation order, where the court mandates the perpetrator to pay
reparations to the victim as an independent criminal penalty. If the perpetrator
cannot be identified, refuses to pay, or is financially unable to do so, the com-
pensation should be provided by the state.

The principle of ,,equality of parties* is an essential component of the broader
concept of a fair trial and is closely linked to the principle of contradiction (Reg-
ner v. Czech Republic [VV]", paragraph 146). This principle requires ,,equal-
ity of parties* in the sense of ,,a fair balance* between the parties and applies
to both civil and criminal cases (Feldbrugge v. the Netherlands', paragraph
44). Ensuring equality between the parties means that each party must be giv-
en a fair opportunity to present its case - including submitting evidence - under
conditions that do not place them at a significant disadvantage compared to the
opposing party (Dombo Beheer B.V. v. the Netherlands', paragraph 33). Ex-
amples of violations of this principle include: one of the parties was placed in
an obviously less favorable position, such as when an appeal was not forward-
ed to the opposing party, preventing them from responding (Beer v. Austria®,
paragraph 19); a procedural deadline expired for only one party, which placed
the other party into significantly less favorable position (Platakou v. Greece'®,
paragraph 48 and Wynen and Center Hospitalier Interrégional Edith-Cavell v.
Belgium"’, paragraph 32); the court allowed the testimony of only one of two
key witnesses (Dombo Beheer B.V. v. the Netherlands'®, paragraphs 34 and 35).

In several rulings, the Constitutional Court of Bosnia and Herzegovina has
recognized instances of secondary victimization of crime victims in Bosnia and
Herzegovina:

Example 1: Decision on Admissibility and Merits, No. AP-3991/11 of 21
October 2014, paragraph 26, published in the ,,Official Gazette of Bosnia and
Herzegovina* No. 93/14.

' Application no. 58580/00, 7 December 2004, ECHR.

12 Application no. 35289/11, 19 October 2016, ECHR.

13 Application no 8562/79, 29 May 1986, ECHR.

' Application no. Application no. 14448/88, 27 October 1993, ECHR.
'S Application no. 30428/96, 6 February 2001, ECHR.

' Application no. 38460/97, 11 January 2001, ECHR.

17 Application no. 32576/96, 5 November 2002, ECHR.

'® Application no. Application no. 14448/88, 27 October 1993, ECHR.
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The Constitutional Court found a violation of the right of access to court as
an element of the right to a fair trial under Article II(3)(e) of the Constitution
of Bosnia and Herzegovina and Article 6(1) of the Convention. The court de-
termined that imposing a mandatory court fee as a prerequisite for processing
a lawsuit was not a proportionate measure to achieve the legitimate aim of col-
lecting public revenue. Instead, it infringed upon the very essence of the right
of access to court.

Example 2: Decision on Admissibility and Merits, No. AP-1101/17 of 22
March 2018, paragraph 53, published in the ,,Official Gazette of Bosnia and
Herzegovina“ No. 24/18.

The Constitutional Court ruled that the appellant’s right to property as guar-
anteed by Article II(3)(k) of the Constitution of Bosnia and Herzegovina and
Article 1 of Protocol No. 1 to the Convention had been violated. Additionally,
the appellant’s right of access to court, as part of the right to a fair trial under
Article I1(3) of the Constitution of Bosnia and Herzegovina and Article 6(1) of
the Convention was also infringed. The violation occurred when the appellant
was required to pay legal costs to the Prosecutor’s Office of Republika Srpska,
which represented Republika Srpska as the defendant in a lawsuit for non-pe-
cuniary damages. The appellant had sought compensation as a victim of a war
crime, and under the specific circumstances of the case, the court’s decision was
deemed disproportionate and excessive burden on the appellant.

4. MINIMUM STANDARDS OF THE VICTIMS’ RIGHTS DIRECTIVE

,, Victim Support Europe® (1996) is a program designed to support victims
of crime outlining the basic principles and specific rights of victims within the
judicial process. These include: ensuring that the rights of crime victims receive
equal priority to those of the accused, and guaranteeing the right to protection
from secondary victimization.

Directive 2012/29/EU provides some examples of assistance and support for
victims that should continue even after the end of criminal proceedings, based
on an individual assessment of each case. However, it also allows for other
measures that may be equivalent to those mentioned."” Another key document
is the United Nations Convention against Transnational Organized Crime, ad-
opted in 2000. Its goal is to establish effective international cooperation in the
prevention and fight against transnational organized crime. It is supplement-
ed by two protocols: one dealing with human trafficking (Protocol to Prevent,

1Y Susan van der Aa, “The right to protection”. In Strengthening judicial cooperation to protect victims of
crime: Handbook. Superior Council of Magistracy of Romania. (Bucharest, 2014), 161.
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Suppress and Punish Trafficking in Persons, Especially Women and Children)
and the other with human smuggling (Protocol Against the Smuggling of Mi-
grants by Land, Sea and Air). In addition to these international documents, the
following documents adopted by the European Union are of special importance
for the protection of crime victims: Council Directive 2004/80/EC of 29 April
2004 concerning compensation for crime victims and Council Framework De-
cision 2001/220/JHA of 15 March 2001 addressing the standing of the victims
in criminal proceedings.

Directive 2012/29/EU of the European Parliament and the European Council
of 25 October 2012, establishes minimum standards for the rights, support and
protection of crime victims (the Directive). It lays down minimum standards on
the rights, support and protection of crime victims and ensures that persons who
have become crime victims are recognized and treated with respect. They must
also receive adequate protection, support and access to justice. The Directive
also requires that European Union member states provide adequate training on
the needs of victims for those officials who are likely to come in contact with
victims. Additionally, the legislation requires special protection and expanding
rights for adults with cognitive impairments, such as intellectual disabilities, as
they may be particularly vulnerable and require additional support when giv-
ing testimony in order to reduce the stress of the process and help them com-
prehend the questions asked.

Although this Directive specifically applies to EU member states, it is also
crucial for any country aiming to align its criminal legislation with relevant in-
ternational legal standards. In this context, it is essential to emphasize, both to
the professional public and the lawmakers in BiH, not only the importance of
this issue, but also the necessity and method of application of international legal
standards on the criminal legal status of crime victims in BiH criminal legisla-
tion (covering substantive, procedural, juvenile and enforceable law). Regard-
ing the prerequisites for the adequate application of the criminal law norms on
the status of the crime victims of, it is necessary, first of all, to determine their
number, with the fact that four of them are of key importance. These are: the
establishment of a support service for victims of crime; appropriate infrastruc-
ture for judicial facilities; the expertise of officials to ensure the proper appli-
cation of criminal law provisions, and the cooperation and mutual relationship
among the entities responsible for applying criminal law norms.

The principle of access to justice and fair treatment requires states to ensure
that victims are granted the following rights®:

2 See Joan Barrett, “Expanding Victims’ Rights in the Charter Era and Beyond”, The Supreme Court Law

Review, Osgoode’s Annual Constitutional Cases Conference, 40(2008), 627-653. Available at: http.//dig-
ital commons.Osgoode. yorku.ca/sclr/vol40/iss1/20, 20.6.2024.
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1) the right to be treated with dignity and respect, acknowledging their per-
sonal feelings;

2) the right to access the court, which may, in certain circumstances, be sub-
ject to legitimate limitations, such as statutory limitation periods (Stub-
bings and Others v. the United Kingdom?*', paragraphs 51 and 52), bail
conditions (7olstoy Miloslavsky v. the United Kingdom?*, paragraphs
62-67), mandatory legal representation (R.P. and others v. the United
Kingdom®, paragraphs 63-67) or the requirement to attempt a friendly
settlement before seeking damages from the state (Momcilovic v. Croa-
tia**, paragraphs 55-57). In these cases, the court must consider the im-
pact of the crime on the victim and the injury, loss or damage directly
caused by the offense;

3) the right to be informed of their rights;

4) the right to information in relation to the procedure and their role within
it. Constitutional courts can potentially carry out judicial supervision ex-
ercises that will defend the constitutional rights of minority groups and
ensure that political institutions do not exceed their power.” Victimolo-
gists should examine how victims are treated: how the police respond to
complaints; how the police assist victims in reporting crimes; how pros-
ecutors, defense attorneys and judges engage with state witnesses and
how prison and parole officers address special requests from victims?;

(5) the right to compensation from the state. The judiciary, with its impar-
tial perspective, is in the best position to ensure a proper balance be-
tween the rights of the accused and those of the victims.?”” The ,,princi-
ple of assistance* for crime victims includes: (i) the right to assistance
(victims have the right to the necessary material, medical, psychologi-
cal and social assistance through state, voluntary and local resources);
(i1) the right to be informed about available health and social services;
(ii1) the right to access health and social services; (iv) the right to assis-
tance and handling by sensitized and trained personnel; (v) the right to

2! Application no. 22083/93; 22095/93, 22 Oct 1996, ECHR.

22 Application no. 18139/91, 19 Jul 1995, ECHR.

2 Application no. 38245/08, 16th October 2012, ECHR.

2 Application no. 11239/11, 26 March 2015, ECHR.

% David Landau, Rosalind Dixon, Abusive Judicial Review: Courts Against Democracy (Florida State
University, College of Law, 2020), 1332.

26 John J.P. Dussich, The challenges of victimology past, present and future. 131ST International senior
seminar visiting experts’ papers. Resource material, Series no. 70 (2010), 49. Available at: https://www.
academia.edu/47 389278/Victimology Past..., 21.6.2024.

7 Anne A. Morgan, “Victim Rights: Criminal Law: Remembering the ,,Forgotten Person® in the Criminal
Justice System. 70 Marq. L. Rev. (1987), 597. Available at: http://scholarship.law. marquette.edu/mulr/
vol70/iss3/12, 12.6.2024.
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receive support tailored to their specific needs, depending on the nature
of the harm they have suffered.?®. In addition, two areas of conflict can
arise between victims and the police, when police officers unintention-
ally make them feel additionally hurt and cause another ,,wound‘: these
officers may appear distant, uninvolved or unconcerned and conclude
that the applicant’s accusations are not credible®;

6) the right to make a statement about the impact of the crime on the victim
and have it considered in court, where appropriate. The statement on the
impact of the crime on the victim is not defined in the criminal legislation
in Bosnia and Herzegovina, although it should reflect on the sentence im-
posed on the perpetrator, as well as on the compensation that the victims
should receive both from the perpetrator and from the state. In Bosnia
and Herzegovina, the legislator has regulated the realization of damage
compensation from the perpetrator, while the damage compensation of
the victims from the state should be ensured through the adoption of the
lex specialis law. Furthermore, in cases where the accused is insolvent,
coercive measures have not been defined, nor has the state assumed the
responsibility for paying compensation, which effectively denies victims
their right to receive the compensation they are entitled to;

7) the right to appropriate assistance in criminal proceedings. Directive
2011/36/EU provides that Member States shall ensure that victims of hu-
man traffickers have access to legal advice without delay. Additionally,
depending on their role in the judicial system, victims must be provid-
ed with legal representation, including for the purpose of seeking com-
pensation. Legal advice and representation is free if the victim does not
have sufficient financial resources (Article 12(2) of the Directive) (Van
der Aa, 2014: 163);

8) the right to hire a private lawyer. What needs to be determined is whether,
given all the circumstances, the failure to provide free legal aid would
deny the applicant a fair trial,

9) the right to minimal inconvenience. Legal provisions that serve to pro-
tect children and juveniles who are victims of crime, deserve special at-
tention in criminal proceedings due to their vulnerable status . In some
countries, this right has been extended beyond that of adults by intro-
duction of audio-visual recording for witnesses under the age of 16 and

8@G.S. Bajpai, Duties of Front Line Professionals towards. Securing Justice for Victims: A Manual (Delhi:
National Law University, 2018), 9. Available at: https.://profgsbajpai.in/books-monographs, 12.6.2024.
2 John J.P. Dussich, op.cit., 48.
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allowing the exclusion of the accused and the public during testimony*°
. This right should be expanded by implementing audio-visual record-
ing of the testimony of the victim witness, but only with the consent of
the parents, to avoid repeated interrogations of the victim. This must be
applied to all victims of sexual violence, especially victims of human
trafficking. The procedural protection measures that have not yet been
implemented, but are proposed to the procedural authorities that will in-
terrogate the victim in the next stages, for example a special method of
interrogation, while avoiding direct contact with the defendant, should
be particularly indicated.

Finally, precaution measures in a broader sense can also serve to protect
the victim. In this context, the arrest of the accused should also be recog-
nized as a protective measure for the victim.*' In addition, Article 24 of
Directive 2012/29/EU stipulates that when the victim is a child, Member
States must ensure: during criminal investigations and proceedings, and
in accordance with the role of the victim in the relevant criminal justice
system, the competent authorities appoint a special representative for
child victims.** Directive 2011/36/EU has special provisions regarding
an unaccompanied child victims of human trafficking;

10) right to privacy;

11) the right to security and reasonable protection concerning the accused.
Victims’ rights become illusory when there is no adequate legal remedy.
Without an adequate legal remedy, victims cannot exercise their rights
when prosecutors or first-instance courts dismiss their requests®*;

12) the right to speedy justice. Signatory states are obligated to organize
their judicial system in a manner that ensures courts can guarantee every-
one the right to a final decision in disputes concerning their civil rights
and obligations within a reasonable time (Comingersoll S.A. v. Portu-
gal [VV]*, paragraph 24 and Lupeni Greek Catholic Parish and others

Markus Loffelmann, Victim in Criminal Proceedings: A Systematic Portrayal of Victim Protection Un-
der German Criminal Procedure Law, Part Two: Damage Compensation and Victims’ Assistance (From
Resource Material Series No. 70, Simon Cornell, ed, 2006), 39.

31 See Elizabeta Ivicevi¢ Karas, Zoran Buri¢, Hrvoje Filipovi¢, “Prva iskustva policijskih sluzbenika u
provodenju pojedinaéne procjene zrtava kaznenih djela”, Policija, igurnost, Zagreb, godina 28, 4 (2019):
468-489.

32 Susan van der Aa, The right to protection. In Strengthening judicial cooperation to protect victims of
crime (Bucarest: Superior Council of Magistracy of Romania, 2014), 168.

33 See Douglas Beloof, “The Third Wave of Crime Victims’ Rights: Standing, Remedy, and Review, Byu
L. Rev., 2(2005): 255-265. Available at: https://digitalcommons.law.byu.edu/lawreview/ vol2005/iss2/1,
20.6.2024.

3* Application no. 35382/97, 6 April 2000, ECHR.
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v. Romania [VV]*, paragraph 142). If a state introduces a legal remedy
that can compensate for the violation of the principle of reasonable time
and that legal remedy is fully examined, it does not absolve the applicant
of their the status as a ,,victim® in the sense of Article 34 of the Conven-
tion - this constitutes an ,,aggravating circumstance® in the context of
violation of Article 6(1).

The state is responsible for all its bodies: not only for judicial bodies, but
also for all public institutions (Martins Moreira v. Portugal’®, paragraph
60). Even in judicial systems that apply the principle that the initiative for
conducting proceedings is the responsibility of the parties, the conduct
of those parties does not relieve the courts of the obligation to ensure a
speedy trial - as provided for in Article 6(1) of the Convention (Pafitis
and others v. Greece®’, paragraph 93; Tierce v. San Marino, paragraph
31, and Siirmeli v. Germany [VV]*, paragraph 129). The same applies
when the cooperation of experts is required during the proceedings: the
judge is responsible for the preparation of the case and the speedy con-
duct of the proceedings (Capuano v. Italy*®, paragraphs 30 and 31; Versi-
niv. France®, paragraph 29. and Stirmeli v. Germany [VV]*, paragraph
129);

13) the right to conciliation/mediation/arbitration, wherever necessary. For
the victim, a plea agreement can be an unpleasant surprise, which can
jeopardize the victim’s prospects for restitution. It may result in a sen-
tence the victim considers insufficient, making the victim feel as though
they have become the main target of the criminal prosecution*’;

14) the right to a quick legal remedy. In a broader sense, it is the responsibil-
ity of domestic authorities to act with the necessary diligence to ensure
that parties are informed of the proceedings that apply to them, allow-
ing them to access a defense. Notification of the proceedings cannot be
left entirely to the discretion of the opposing party (Schmidt v. Latvia®,
paragraphs 86-90, 92, 94 and 95).

35 Application no. 76943/11, 19 May 2015, ECHR.

36 Application no. 11371/85, 26 October 1988, ECHR.

37 Application no. 163/1996/782/983, 26 February 1998, ECHR.

38 Application no. 75529/01, 8 June 2006, ECHR.

39 Application no. 9381/81, 25 June 1987, ECHR.

4 Application no. 40096/98, 10 July 2001, ECHR.

4l Application no. 75529/01, 8 June 2006, ECHR.

42See Bree Cook, Fiona David, Anna Grant, Victims’ Needs, Victims’ Rights Policies and Programs for
Victims of Crime in Australia. Australian Institute of Criminology Research and Public Policy, Series no.
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5. PROPOSAL FOR DE LEGE FERENDA MEASURES
REGARDING THE REFORM OF THE SYSTEM FOR
PROTECTION OF VICTIMS OF CRIMINAL OFFENSES

With regard to Bosnia and Herzegovina, it is necessary to reform the sys-
tem for the protection of victims of criminal offenses within the current crimi-
nal procedure laws by implementing the following measures:
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expanding the obligation to prepare a record and establishing a require-
ment to issue a certificate or a copy of the record of the victim’s report
or testimony regarding a criminal offense;

granting victims the right to refuse not only testimony, but also DNA
analysis;

eliminating secondary victimization of crime victims by ensuring that
their protection is not conditional upon their consent to testify or to ac-
tively participate in the prosecution;

amending legal provisions referring to false statements. According to the
applicable provisions, giving of a false testimony by a witness or expert
exists in the case of a reasonable suspicion that the witness or expert gave
false testimony at the main trial. In such cases, the judge or presiding
panel member may order making of a special transcript of the witness
or expert’s testimony and their submission, to the prosecutor. Howev-
er, the law does not explicitly grant victims the right to refuse to testify,
nor does it protect victims from being accused of “giving a false state-
ment” or “defamation” due to inconsistencies in their testimony, which
may be maliciously misinterpreted. This gap must be addressed. Before
making a decision (regarding the victim’s right not to be excluded from
the court proceedings), the court will do everything to enable the vic-
tim’s full presence and consider reasonable alternatives on the victim’s
exclusion from the criminal proceedings;

legal provisions that serve to protect children and juveniles who are
victims of criminal offenses in criminal proceedings deserve special at-
tention. These provisions should be expanded with the application of
audio-visual recording of the victim’s testimony as a witness, but only
with the parental consent, to prevent repeated interrogations. This must
be applied to all victims of sexual violence particularly victims of hu-
man trafficking. Furthermore, procedural protection measures—such
as special methods of interrogation and avoiding direct contact with the
defendant—should be explicitly recommended to authorities handling
the victim’s testimony at later stages of the proceedings;
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- expanding the provision that prohibits questioning a crime victim about
their sexual history prior to the offense under prosecution. A specific
sanction should be prescribed for those who engage in this form of sec-
ondary victimization;

- amending the provisions related to the realization of property claims. The
state ensures these claims by guaranteeing the victims only retributive
justice, while neglecting compensatory, distributional, social and restor-
ative aspects. Victims should have the right to full and timely compen-
sation for damages from the accused. This right includes restitution of
property, payment for damages or losses, reimbursement of costs, provi-
sion of services and restoration of rights. In cases involving significant
environmental damage, such right includes environmental restoration,
reconstruction of infrastructure and public facilities and compensation
for relocation costs (wherever appropriate). In case the perpetrator is a
public official acting in an official or quasi-official capacity, restitution
should be provided by the state (Bajpai et al, 2018: 6).

6. FINDINGS, ORIGINALITY AND VALUE CONCLUSION

The general conclusion highlights different forms of secondary victimiza-
tion experienced by victims of criminal offenses, which must be suppressed and
prevented to uphold the rule of law.

The relevance of this topic and the problems related to the protection of
crime victims are undeniable. Knowing this problem is the first step in analyz-
ing this issue. The second step involves critically examining key aspects that
are proposed to be regulated by a special law to successfully reform the system
for the protection of victims of criminal offenses in Bosnia and Herzegovina.

The need to adopt the Law on the Protection of Victims of Criminal Offens-
es in Bosnia and Herzegovina as soon as possible is of particular importance. A
legal foundation for this legislation could be found in the Stabilization and As-
sociation Agreement between the European Communities and Bosnia and Her-
zegovina (EU, Euratom, 2015/998). The purpose of this agreement is to: support
the efforts of Bosnia and Herzegovina to strengthen democracy and the rule of
law; ensure respect for democratic principles, human rights and international
law and instruments, including close cooperation with the International Crim-
inal Tribunal for the former Yugoslavia and the principles of market economy;
fulfill international obligations; prevent the proliferation of weapons for mass
destruction and undertake measures to sign, ratify or accede to all relevant in-
ternational instruments and ensure their full implementation.
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Victims of criminal offenses have multiple needs, which can be grouped into
five broad categories: 1) respect and recognition as victims; 2) protection from
intimidation, retaliation and further damage by the accused or suspect as well as
from distress during criminal investigations and court proceedings; 3) support,
including immediate post-crime assistance, long-term physical and psycholog-
ical help and practical help; 4) access to justice ensuring victims are aware of
and understand their rights, and are able to participate in the proceedings, and
5) compensation and restitution, either through financial damages paid by the
state or the perpetrator or through mediation or other form of restorative jus-
tice.

The implementation of this law does not require additional financial re-
sources from the budget of Bosnia and Herzegovina institutions . Instead, funds
for victims’ rights and compensation can be sourced from property acquired
by committing criminal offenses, as well as from special victim compensation
programs that should be managed by the Ministry of Justice of Bosnia and Her-
zegovina. Another option is to form a special state commission - council for
victims of criminal offenses and to establish an operational compensation fund
dedicated to victims.

Aligning the legislation of Bosnia and Herzegovina with international legal
norms and standards, includes changes to the criminal procedure law, civil laws
and the law on the protection of witnesses under threat and vulnerable witnesses.

Furthermore, centers for the protection of women and children-victims of
sexual violence are an obligation that Bosnia and Herzegovina undertook with
the ratification of the Istanbul Convention. The country must have at least three
such centers (in two Entities and Brcko District) where, in accordance with the
Istanbul Convention, different types of services will be available to victims of
crimes that will meet the needs of the victims from the moment the crime is re-
ported until sentencing the perpetrators. Additional forms of assistance, support
and protection of victims should be provided through services for victims, such
as centers for the protection of women and children victims of sexual violence.
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SAIITUTA )XPTABA KPUBUYHUX JJJEJIA ¥V BOCHU U
XEPIETOBMHU — BUKTUMOJIOWIKHA ITOIJIE/

Axanemuk Muoapar H. Cumouh**
Axaodemuja nayka u ymjemrnocmu bocne u Xepyezcosune, Eaponcka akademuja
Hayka u ymjemunocmu, Pycka akademuja npupoonux nayka, Ilpasnu
Gaxynmem Ynusepsumema y buxahy, Ycmasnu cyo bocne u Xepyezosune

Aspa Ayajnmuh-/lenosuh®
Daxynmem 3a KPUMUHATUCIMUKY, CUZYPHOCHE Cmyouje
u kpumunono2ujy Yuusepsumema y Capajesy

Ancrpakr: [Jeumpanua mema paoa je BUKMUMONOUWKY NO2TLE0 HA 3AULMUNTY
acpmasa kpueuunux djena y bocnu u Xepyezosunu. To numarve je 6asxicro 3602
cee gehee bpoja sicpmasa Hajmedcux KpUSUYHUX Ojend, Wmo ea YuHu 000AmHO
aKmyenHum ¢ 003UpoM HA U3Y3eMHO BUCOK CmeneH OpyuimeeHe OnacHoCmu
08e Kamezopuje KpUMUHATHUX AKMUBHOCMU U OPOJHOCMU NOC/HeoUuya Koje
ocmaesswajy Ha scpmae. Y3 mo, cmae peieeanmHux cyojekama, kaod je pujey o
AHCpmMeama KpueUHHUX ojena yonuime, jecme He camo 0da je mo npoonem jeoHe
opoicase, el ynusepsannu npoobnem yc/beo ueea je Ha HUBOY MelyHapoone
3aje0Huye Kao yjenune Heonxo0Ho npedy3emu Mjepe ¢ Yuwvem umo adekeamHujee
PeYIUCArbA PUX0802 KDUBUYHONPABHO2 CMAMYCA, OOHOCHO 1bUX08€e A0eK8AmHuUje
KpUBUYHONpABHe 3auimume, a mume u uzojecasaroa (y wimo eehem cmenemy)
KAKO IUX08e cmuemMamusayuje maxko u NOHO8He SUKmuMusayuje.

Y npsom oujeny paoa ananusupamno je npaeo na npasuyax nocmynax u
HepasHomedica usmely npasa onmyxdceHux u Hcpmaea KpusudHux ojend, 0a
Ou ce ymepouio 0a iu ce Kpo3 pao penpecusHux opeana mModxice 2080pumiu u 0
enadasunu npasa y bocnu u Xepyezosunu. Ilooayu nomephyjy oa je npasoa éeha
Kaoa scpmee UMajy 0080./6H0 UHPOpMAyUja o cucmemy KpusuuHoz npagocyha
U 0 pecypcuma Koju cy um Ha pacnonazar).

Y opyeom oujeny pada npuxazanu cy MuHumaiHu cmanoapou u3 J{upekmuse
2012/29/EY u3 2012 200une 0 noopwyu u 3auimumu Hcpmasa 3104uHa Koja

“PenoBHH WiaH AKaJieMuje Hayka 1 ymjeTHoCTH bocHe n XepuerosuHe, peroBHH wiaH EBpornicke akagemuje
HayKa ¥ yMjeTHOCTH, MTHOCTpaHH 4wiaH Pycke akajieMuje IpUpOAHKX HayKa, pefoBHU npogecop [IpaBHor
¢axynrera YHuBep3utera y buxahy, npodecop emepuryc, cyauja YeraBHor cyna bocue n Xepiieropnte
y neHsuju, e-mail: msimovic@anubih.ba; https://orcid.org/0000-0001-5116-680X.

4 Penosuu mpodecop Paxynrera 3a KPUMHHATNCTHKY, CATYPHOCHE CTYAHje H KPHMHHOJIOTH]Y YHUBEp3HUTETa
y Capajesy, e-mail: aadzajlic@fkn.unsa.ba; https://orcid.org/0000-0002-4873-9782.
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ocueypasa da ce ocobe Koje cy nocmaine jHpmee 3104UHA - NPEeno3Hajy u
Mpemupajy ¢ nowmosarsem, me HAcCmoju 08e HCpmee Cmagumu y cpeouuime
KPUBUYHONPABHO2 cUucmemMa u jayamu rwuxoea npasa. Ha maj nauun ou ce ceaxa
ACPMBA MORTIA OCTIOHUMU HA MO 0a he umamu ucma npasa 6e3 063upa Ha mo 20je
Jj€ KpusuyHo 0jeno yuurbeHo, Ha c8oje OpHcaAsbAHCME0 Ul OOPAGULUHI CINAMYC,
nponucyjyhu nuz cmanoapoa — obasesa 3a Opaicase Koje cy je pamugurosaie
C Yumem nodobUARA NON0NHCAJA HCPMABA KPUBUUHUX Ofend Y KPUSUUHOM
nocmynky. Y mom konmexcniy, noceOaH Ha2nacak cmassvet je na mjepe de lege
ferenda y 6e3u ca pechopmom cucmema 3awumume dHcpmasa KpueuyHuX djena y
bocnu u Xepyezosunu.

Kibyune pujeun: ocpmea, oupexmuea, Kpusuuno ojeno, npucmyn npasou,
npasuyan NOCMynax.
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